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Summary

of the article: Issues related to the functioning of the Committee for the elimination of
legal consequences of reprivatisation decisions regarding Warsaw properties

Numerous irregularities in the reprivatisation of Warsaw lands led to the creation of a
special government administration body — the Committee for the elimination of legal con-
sequences of reprivatisation decisions regarding Warsaw properties that were unlawfully
issued. The Act of 9 March 2017 creating this Committee and regulating some issues related
to the functioning of it (hereinafter as “the Act”) is causing much controversy.

The author, after recalling the greatest difficulties related to the application in practice
of the provisions of the Decree of 26 October 1945 on the ownership or use of land in the
area of the Capital City of Warsaw, analyses some, the most controversial issues related to
the establishment and functioning of the Committee.

The conducted analysis of the legal nature of the Committee allows him to conclude that
it is a public administration body that has the status of “Minister” as defined in the Code of
Administrative Proceedings (hereinafter as “CAP”).

Considering the relevant parties to the proceedings before the Committee, he comes
to the conclusion that the construction of the provisions of the Act excludes the possibility
of qualifying the Capital City of Warsaw as a party, and at the same time it is unacceptable
to treat the President of the Capital City of Warsaw — the body that issued the decisions of
reprivatisation at first instance — as a party to the proceedings. Consequently, the summons
of the person holding the position of this body to a hearing (as a Party) before the Committee
was unacceptable and fining this person for not appearing before the Committee was of the
same nature.

According to the author, the renters of premises in buildings located on reprivatised
lands have the status of a Party in these proceedings, and the previous case-law, which re-
fused them the right to this status, was wrong. For this reason, he approves the solutions
contained in the Act that protect the rights of these persons, in particular granting them the
right to claim the compensation for the damage suffered.

He also analyses the decision-making powers of the Committee, which partially overlap
with the presumptions of the application of the extraordinary modes of administrative pro-
ceedings as set out in the CAP. However, due to the fact that the proceedings before the ad-
ministrative bodies or courts are subject to suspension, unless declaratory proceedings have
been instituted before the Committee, the occurrence of the positive dispute over authority
in this respect is out of question.

At the end, the author stresses that the aim of the Act concerning the analysed Com-
mittee and the functioning of it is to eliminate the violations of law in the process of repri-
vatisation, but similar objective could have been achieved by applying the provisions con-
cerning the participation of the public prosecutor in the administrative proceedings, which
are contained in the CAP, in practice. The exercise by public prosecutors of the privileges
contained in those provisions could have fought pathologies in terms of the reprivatisation
of Warsaw properties much earlier.



Summary

of the article: Abuse of a subjective right vis- a- vis the public authorities as a precon-
dition for the restriction of the access to a court in cases falling within the scope of
public information

In the article, the author presents the arguments against the concept of rejection of a
complaint to the administrative court in the case falling within the scope of public informa-
tion due to the fact that it was filed in the case that was obviously and grossly trivial. She
stresses that this concept does not have any explicit normative basis in the public law. At the
same time, due to the axiological reasons, she objects to the introduction of such a provision
in the future. The right to the judicial review of public administration, which is a principle
of the Polish legal system, cannot be restricted by the nature of the case, which would lead
to its contravention. She believes that the phenomenon of the abuse of rights, as well as the
right to public information, may therefore be fought only by means of other instruments,
including the permissible legal mechanisms, derived from the principle of weighing up of
interests and the constitutional principle of proportionality.



Summary

of the article: The legitimacy and the time limit for making the request for exemption
from the administrative enforcement

The subject matter of the article is the institution of the request for exemption from the
administrative enforcement. This is one of the most important means of defence granted to
entities other than the one obliged within the administrative enforcement. This legal mea-
sure was analysed in two aspects determining the admissibility, namely: legitimacy and the
time limit for its filing.

Legitimacy to file the request to exempt goods or property rights from the enforcement
is granted to third parties, thus the entities that are not obliged. Entities that have the legiti-
macy to file allegations cannot defend in the analysed mode. This dependence also applies in
the reverse direction. Having the legitimacy to file the request for exemption eliminates the
privilege to file allegations concerning the conducting of the administrative enforcement.
Third parties have limited, but appropriate for their legal situation in the course of the ad-
ministrative enforcement, abilities to defend themselves.

However, the 14-day time limit for making the request for exemption from the enforce-
ment is of the substantive nature. In the event of the failure to comply with this time-limit, it
cannot be reinstated. This failure is followed by consequences in the form of the loss of the
extrajudicial right to exempt the seized assets from the enforcement.



Summary

of the article: Binding by the resolution of the Supreme Administrative Court of 19 De-
cember 2016 file no. II FPS 3/16 “from the date of its adoption”

In the above resolution, the Supreme Administrative Court stated that, in matters related
to fees for municipal waste management, the provision of the Article 6q paragraph 1 of the
Act of 13 September 1996 on the maintenance of cleanliness and order in the municipalities
(Journal of Laws of 2016 item 250, as amended) excludes the application of the provision of
the Article 39 paragraph 4 of the Act of 8 March 1990 on municipal self-government (Journal
of Laws of 2016 item 446, as amended). At the same time, the Supreme Administrative Court
stated that the interpretation in the resolution is binding from the date of its adoption.

In the reasons, referring to the legal consequences of the adopted resolution and the
agreed interpretation, the Supreme Administrative Court stated that the determination of
the legal consequences of the interpretation of the analysed provisions, which was made
by the panel of seven judges, may take place only in the case of the investigation of specific
complaints against resolutions adopted on the basis of the mentioned provision. In this as-
pect, the section 2 of the resolution, which determines only the impact of its content on the
future, seems interesting.

In the resolution, the Supreme Administrative Court indicated that it is binding “from
the date of its adoption”. This kind of wording is not a standard procedural reservation in-
cluded in resolutions of the Supreme Administrative Court, what is more, it’s safe to con-
clude that on 18 April 2017 the resolution is the only one that contains this type of reserva-
tion. The legal basis for this type of reservation is not included in the legal provisions on
the proceedings before the administrative courts. The subject matter of this article will be
the analysis of the prospective binding by the content of the resolution introduced by the
Supreme Administrative Court.

Prospective influence of the Supreme Administrative Court’s resolution will be analysed
under the same solution used in the case-law of the Supreme Court and the deferred repeal
date of the [unconstitutional] provision adopted by the judgment of the Constitutional Tri-
bunal.



Summary

of the article: Change of individual tax law interpretation issued as a result of final
court decision - the analysis of the case-law of administrative courts

The subject matter of the article is to examine the relation between a legal norm based
on the Article 14e § 1 (1) of the Tax Ordinance (the possibility to change the tax law inter-
pretation issued in individual case in case its irregularities) and Article 153 of the Law on
Proceedings before Administrative Courts (bound by the legal assessment contained in the
final judgment of the administrative court). In order to show a practical aspect of the re-
search problem in question, the content of the judgement of the Voivodship Administrative
Court (WSA) in Krakéw of 13 February 2017, Case No. I SA/Kr 1430/16 is the introduction
to consideration.

The article describes theoretical aspects regarding: binding of the administrative body
and the court by the legal assessment contained in a final judgment, the limit of the binding
by the administrative court judgment and the legal assessment contained in it, the nature
and subject matter of the interpretative procedure and the individual [tax law] interpreta-
tion in the context of the subject of administrative case, comparison of the subject of the pro-
ceedings in matters of the change of the individual [tax law] interpretation and the subject
matter of the interpretative proceedings. In matters of the considerations, the case-law of
administrative courts was also presented.

The aim of the above deliberations is to enable the assessment of the judgement of the
Voivodship Administrative Court (WSA) in Krakéw of 13 February 2017 and to propose the
solution to the research problem in question.



