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Summary

of the article: Direct application of the Constitution in the judicial decisions of the ad-
ministrative courts – the systemic conditions and the judicial aspects

This article concerns the part of the administrative courts’ adjudicating activity that 
consists in applying the provisions of the Constitution to the making of decisions in the cases 
they consider. The administrative courts’ application of the Constitution is the implementa-
tion of the principles expressed in Art. 8.2 thereof providing that the constitutional norms 
are directly applicable. Therefore the administrative courts’ adoption of the constitutional 
norms as the basis of the decisions they make in the cases they consider is a form of the ap-
plication of law.

In their adjudicating practice the administrative courts sometimes must take into consi-
deration the general constitutional principles and the specifi c values. Certain authors claim 
that in such events the courts’ decisions have legislative nature. The above opinions give rise 
to the question if in the legal status prevailing after the eff ective date of the Constitution 
the claim that applying the constitutional norms in the court decision may in certain events 
constitute judicial legalisation is justifi ed. Although a signifi cant part of the representatives 
of the legal doctrine acknowledges the legislative nature of certain court decisions and ra-
ises arguments corroborating this position, it seems that attributing this feature also to the 
decision in which an administrative court applied the provisions of the Constitution under 
Art. 8.2 thereof may be give rise to doubts. 

Analysed were mainly the administrative courts’ decisions in which directly applied 
were the constitutional principles and, to be specifi c, the legal norms stemming from these 
principles. The reason for making such selection was such that, according to the above men-
tioned representatives of the legal doctrine, reaching for the general constitutional princi-
ples has the form of judicial legislation. It was determined that the direct application of the 
Constitution, referred to in Art. 8.2 thereof, is the form of application of law, irrespectively 
of whether it concerns specifi c constitutional principles or the norms stemming from the 
constitutional principles.

The need to reach for the constitutional provisions most often resulted from the various 
defects of the applied laws consisting in, among others, the lack of internal coherence of laws 
and regulations, the legislative omissions or other negligence. The court decisions applying 
the constitutional principles remedied these defects only to the extent necessary in order to 
make the proper decision in the case in consideration. The eff ective removal of these defects 
or defi ciencies from any law requires the legislator’s intervention.
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opałowe. Nie jest natomiast celem tych regulacji wprowadzenie szczegółowych 
rozwiązań, kreujących określone obowiązki o charakterze instrumentalnym, któ-
rych naruszenie każdorazowo rodzi skutek materialnoprawny w postaci drastycz-
nego podwyższenia stawki podatkowej. W przeciwnym razie należałoby dojść do 
wniosku, że przewidziane w art. 89 u.p.a. obowiązki instrumentalne i ich realizacja 
są celem samym w sobie – a tak przecież nie jest. Dlatego też ze względu na zigno-
rowanie przez ustawodawcę aspektu proporcjonalności pomiędzy sankcyjną inge-
rencją wynikającą z art. 89 ust. 16 u.p.a. a celem wprowadzenia instrumentalnych 
obowiązków związanych z odbieraniem oświadczeń pozostaje przypomnieć, że nie 
zawsze legalne jest to, co się formalnie mieści w pojęciu zgodności z prawem. Otóż 
działanie władzy, aby było legalne, musi być – dodatkowo – proporcjonalne24.

Summary

of the article: The incompleteness of a declaration concerning the purpose of heating 
oil and the application of a tax sanction under Art. 89.16 of the Act on Excise Duty

In this article its authors analyse the legal solutions in Art. 89.5, 89.6, 89.8 and 89.16 of 
the Act on Excise Duty 2008 that on the one hand impose on the sellers of certain energy pro-
ducts designated for heating purposes the obligations related to evidencing the sales of these 
products and on the other hand – in the case of even negligible violation of the obligation to 
properly evidence a sale transaction - provide for the application of the tax rate chargeable 
on trading in engine fuels.

The authors concluded that creating a specifi c construction of the substantive tax law 
of instrumental nature i.e. the buyer’s declaration concerning the purpose of heating oil the 
legislator introduced the norms materially protecting the interests of a public-law creditor. 
The authors claim that the legislator ignored the constitutional aspect of proportionality of 
the sanction-like intervention resulting from Art. 89.16 of the Act on Excise Duty and the 
purpose of introducing the instrumental obligations related to receiving the declarations.

In the authors’ opinion Art. 89.16 of the Act on Excise Duty violates Art. 2 and Art. 31.3 
of the Constitution by breaching the principle of proportionality to the extent it permits the 
application of the excise duty at the rate set out in Art. 89.4. 1 of the Act on Excise Duty, in 
the event the declarations referred to in Art. 89.5.1 and Art. 89.5.2 of the Act on Excise Duty 
include defects negligible from the perspective of determining the buyer’s identity (identifi -
cation) and the product’s purpose.

24 Zob. też. E. Łętowska, Glosa do wyroku NSA z dnia 1 lipca 1999 r., SA/Bk 208/99, OSP 2000, 
nr 1, poz. 17, s. 56.
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matów – teoretycznych, znajdujących jednak odzwierciedlenie w praktyce orzecz-
niczej – może nastąpić jedynie poprzez interwencję ustawodawcy.

Summary

of the article: The extent to which a fi rst-instance court is bound with the interpreta-
tion of law made in a case by the Supreme Administrative Court – comments  concer-
ning the court decisions in tax cases 

This article discusses the extent to which a Voivodship Administrative Court reconside-
ring a case is bound with the interpretation of law that the Supreme Administrative Court 
made in such case under Art. 190 of the Law on Proceedings Before Administrative Courts 
dated 30 August 2002 (Journal of Laws No. 153, item 170, as amended) (the LPBAC). This 
problem is discussed with regard to the court practice in tax cases.

Given the contents of the fi rst sentence of Art. 183.1 of the LPBAC, in principle a VAC may 
be bound with the judgment of the SAC only to the extent to which the SAC referred to the 
cassation charges the complaining party had made.

The “interpretation of law” binding on a fi rst-instance court undoubtedly covers the in-
terpretation of substantive and procedural law, but it is controversial whether it also covers 
the assessments of the facts determined by an administrative authority. In this respect the 
position of the administrative court (in particular in the tax cases) is not uniform. Moreover, 
under Art. 190 of the LPBAC in connection with Art. 153 and Art. 174.1 thereof one may have 
doubts whether the “interpretation of law” also covers the legal assessment of the method in 
which the administrative authority (a tax authority) applied the substantive law. However, 
given a cassation court’s systemic position, it is desirable that the wide understanding of 
the “interpretation of law” (being the equivalent of the “legal assessment) is adopted, but 
the author believes the arguments presented so far in support of this claim display certain 
weaknesses. An amendment to Art. 190 of the LPBAC, severing its links to Art. 39820 of the 
Civil Procedure Code, might fi nally cut this “Gordian knot”

On the other hand, it is not controversial that a VAC ceases to be bound with the SAC’s 
judgement when, following the passing of such judgement, a resolution is made that includes 
the interpretation of law diff erent from that adopted in the judgement passed by the cassa-
tion court adjudicating in the relevant case (alike when the Constitutional Tribunal decides 
a regulation interpreted by the SAC is inconsistent with the Constitution).

Finally, the interpretation of law in a case by the SAC does not prevent the fi rst-instance 
court, to which the case was transferred, if such court has any doubts concerning the validity 
or interpretation of any EU laws, from lodging a reference for a preliminary ruling to the 
Court of Justice of the European Union under Art. 267 of the Treaty on the Functioning of the 
European Union. The CJEU’s current decisions confi rm this claim.

Concluding, the extent to which a VAC is bound with the SAC’s decision in principle is 
uniformly identifi ed in the judicial decisions of the administrative courts but with one si-
gnifi cant exception concerning the assessment of the correct determination of the facts and 
proper application of the substantive law.
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Summary

of the article: Issuing an enforcement title in the Polish law on administrative execu-
tion

This article presents the question of issuing an administrative enforcement title that so 
far has not been frequently discussed in the Polish doctrine of law and the judicial decision 
of the Polish administrative courts. This problem is closely related to the legal nature of 
this institution and its function in the procedure of the enforced performance of public-law 
obligations.

This article was supposed to be an attempt to prove the above mentioned dependence 
and the fact that an enforcement title is only a condition of applying the administrative co-
ercion, but is not the basis of execution. Then the author attempted to present the legal form 
of the title and the rigours related to such form. The scant legal literature in this area did not 
make his task easier. To a certain degree – in particular as regards the individual elements of 
the content – the judicial decisions of the administrative courts proved to be helpful.

The above analysis led the author to the conclusion that an administrative enforcement 
title – although does not represent the basis for execution, is a central legal institution of the 
Polish law concerning administrative execution. It represents a substantive premise of exe-
cution. It has a form of an offi  cial document and its purpose is to ensure that proper course 
of the administrative execution and, therefore, to protect the obliged party. For this reason 
all the elements set out in Art. 27 of the Act on Execution Proceedings in Administration 
and the form on an enforcement title must be observed, and if they are illegally ignored, the 
execution proceedings must be discontinued.
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nego prawa do sądu, także gdy ustawodawca nie przewidział środków, które mają 
temu służyć.

Na zakończenie niniejszych uwag należy podkreślić, że zagadnienie istoty in-
terpretacji jako instytucji prawa podatkowego o charakterze zbliżonym do promesy 
lub zaświadczenia nie wyczerpuje problemów związanych z omawianą instytucją. 
Zagadnieniem, które wymaga odnotowania, jest przedmiot interpretacji. Artykuł 
14b o.p. jako przedmiot interpretacji wskazuje „przepisy prawa podatkowego”. 
Termin ten został wprawdzie zdefi niowany w art. 3 pkt 2 o.p., jednak zawarte 
tu określenie obejmuje jedynie krajowe prawo wewnętrzne i prawo międzynaro-
dowe26. Poza zakresem określenia przedmiotu interpretacji defi nicja ustawowa 
pozostawia regulacje prawa wspólnotowego. Jest to problem tym istotniejszy, że 
z jednej strony trudno sobie wyobrazić skuteczną interpretację, która pomijałaby 
prawo wspólnotowe, z drugiej jednak podmioty uprawnione do dokonywania wy-
kładni prawa wspólnotowego zostały określone w prawie wspólnotowym.

W wyroku z 11 marca 2010 r. sygn. akt I FSK 61/0927 NSA opowiedział się za 
uznaniem, że normy Dyrektywy 2006/112/WE w sprawie wspólnego systemu po-
datków od wartości dodanej stanowią przepisy prawa podatkowego w rozumieniu 
art. 3 pkt 2 o.p., a w razie braku ich implementacji lub jej wadliwości stanowią pod-
stawę prawną, na którą mogą powołać się podmioty indywidualne. Odwołanie się 
do przepisów prawa wspólnotowego w interpretacji może jednak odnosić się jedynie 
do przepisów, które są wystarczająco jasne i bezwarunkowe, przez co pozwalają na 
ich bezpośrednie stosowanie.

Rozwinięcie tego problemu przekracza ramy niniejszych uwag. Pamiętać jednak 
należy, że dokonywanie wykładni prawa wspólnotowego powierzone jest Trybu-
nałowi Sprawiedliwości Wspólnot Europejskich. Prowadzenie takich działań przez 
organy krajowe może bowiem skutkować podważeniem jednolitości wykładni tego 
prawa. Z drugiej strony pominięcie wzorca unijnego przy dokonywaniu interpre-
tacji prawa krajowego uniemożliwia prawidłową rekonstrukcję normy w procesie 
wykładni.

Przedstawiony przegląd niektórych problemów wynikających z budowy indy-
widualnych interpretacji przepisów prawa podatkowego ilustruje opinię, że jest to 
instytucja, której poświęcono do tej pory wiele uwagi zarówno w orzecznictwie, 
jak i w literaturze, która jednak nadal stanowi zespół unormowań, czekający na po-
głębioną analizę pozwalającą odpowiedzieć na wiele pytań powstałych w procesie 
jej dotychczasowego stosowania. Wprowadzenie interpretacji do systemu prawa 
publicznego wskazuje też na potrzebę aktualizacji klasyfi kacji prawnych form dzia-
łania administracji.

Summary

of the article: The problems of individual interpretations of tax laws

This article discusses the institution of individual interpretations of tax law that has 
existed in our system of law for several years. The discussion is focused on the problems that 

26 Por. w tej sprawie Ł. Karczyński, Kilka uwag o interpretacji terminów „przepisy prawa podatko-
wego” i „ustawa podatkowa” na gruncie OrdPU, „Monitor Podatkowy” 2009, nr 7, s. 20 i nast.

27 OSP 2011, nr 5, poz. 54, z glosą K. Lesińskiego-Sulskiego i W. Morawskiego.
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the administrative courts encountered when making their judicial decisions in this area. The 
other discussed issue is the theoretical justifi cation of the applied solutions and the construc-
tion of the regulation.

The development of the judicial decisions against the background of court control leads 
to the conclusion that the administrative courts encountered many problems when control-
ling the interpretations the solutions to which in many instances determined the essence 
of the interpretations’ eff ect. Therefore it must be concluded that due to the weakness of 
the prevailing solutions the administrative courts must solve the problems that should have 
been dealt with by the legislator. This points to the need to improve the regulation following 
the analysis of its systemic function that should stem from the theoretical concept of the 
institution.
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przestrzennym50, lecz także do stanowiska przyjętego we wcześniejszych orzecze-
niach sądów administracyjnych głoszącego, że gdy oczywiste jest, iż nie nastąpi 
wzrost wartości nieruchomości w związku z uchwaleniem lub zmianą planu miej-
scowego, to rada gminy nie ma obowiązku ustalania opłaty planistycznej przez wy-
znaczenie jej stawki w planie miejscowym, gdyż mija się to z celem art. 36 ust. 4 tej 
ustawy oraz nie sprzyja polityce budżetowej gminy51.

Summary

of the article: The control of local laws enacted by the bodies of the local government 
units exercised by administrative courts as exemplifi ed by a precedent

This article presents the basic theoretic-legal assumptions concerning the application 
of precedents by administrative courts when controlling the legality of the acts of local law 
issued by the bodies of the local government units. The authors has analysed in detail the 
following issues: a) the admissibility of applying precedents in order to control an act of 
local law, b) the characteristics of the administrative courts’ decisions from the perspective 
of construction of a precedent, c) the method of applying precedents when controlling an 
act of local law and d) the consequences of declaring an act of local law inconsistent with a 
precedent.

The administrative courts’ application of precedents in the course of controlling the le-
gality of the acts of local law is justifi ed mainly by the need to ensure the cohesion of the 
system of law achieved by removing the acts of local law inconsistent with the acts of higher 
rank such as a law or the Constitution. In such event the operating mechanism of a prece-
dent consists in the administrative court taking into account, when controlling the legality 
of a specifi c act of local law, its earlier decision in another case in which similar or identical 
provisions of another act of local law were evaluated. It must be emphasised that not only 
the national system of law but also the Polish legal culture do not allow for a precedent to 
be an independent standard of evaluation of an act of local law and therefore in each case it 
should be related to the provisions of the generally applicable acts of law, creating harmo-
nious whole.

The individual types of the administrative courts’ decision match the classical types of 
precedents. The abstract resolutions and specifi c resolutions adopted by the Supreme Ad-
ministrative Court are the precedents de iure binding on all the administrative courts. A 
judgement the Supreme Administrative Court issues as a result of a cassation complaint is 
binding only on the Voivodship Administrative Court to which the case is returned for recon-
sideration and in all other cases it is a de facto precedent. All the Voivodship Administrative 
Courts’ judgements have this latter form. Each of the above mentioned types of decisions 
may include an interpretative precedent or a solution precedent and may have a legislative 
eff ect or not.

Irrespective of the above mentioned similarities, there are two signifi cant diff erences 
between the administrative courts’ decisions and the typical precedents. First of all, the ad-
ministrative courts refer to the precedents not in order to grant rights or impose obligations 
on an individual, but in order to evaluate the legality of an act of local law. Secondly, the 
administrative courts do not conduct the full proceedings to take evidence which is due to 
the very nature of controlling the acts of local law and results from Art. 106.3 of the LPBAC. 
As a result analysing the similarities between the cases is focused mainly on comparing the 

50 Dz.U. z 2003 r. Nr 80, poz. 717 ze zm.
51 Zob. wyrok NSA z 29 września 2010 r., II OSK 1430/10, CBOSA.
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nature and the contents of the previously controlled acts of local law to these currently eva-
luated by the court, while the elements of the facts of the case are of secondary importance.

The method of applying precedents the administrative courts use when controlling an 
act of local law is predominantly defi ned by the regulations concerning the functioning of 
these courts and the concepts and views co-creating the Polish legal culture, although it is 
worth mentioning that the courts are authorised to exercise certain discretion. For these 
reasons the role of a precedent when evaluating an act of local law will diff er and in one case 
may be dominant, when the legality of the given act of local law entirely depends on its rela-
tion to the precedent, an in the other case it may be only auxiliary – as the argument confi r-
ming the proper decision made on the basis of the statutory law. Given that a precedent may 
have stronger or weaker eff ect on the control of an act of local law, it must be emphasised 
that not every inconsistence in this respect results in the decision declaring such act invalid, 
but only the so-called qualifi ed inconsistence i.e. when the violation of law was signifi cant, 
what the courts determines ad casum.




