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Summary

of the article: Direct application of the Constitution in the judicial decisions of the ad-
ministrative courts — the systemic conditions and the judicial aspects

This article concerns the part of the administrative courts’ adjudicating activity that
consists in applying the provisions of the Constitution to the making of decisions in the cases
they consider. The administrative courts’ application of the Constitution is the implementa-
tion of the principles expressed in Art. 8.2 thereof providing that the constitutional norms
are directly applicable. Therefore the administrative courts’ adoption of the constitutional
norms as the basis of the decisions they make in the cases they consider is a form of the ap-
plication of law.

In their adjudicating practice the administrative courts sometimes must take into consi-
deration the general constitutional principles and the specific values. Certain authors claim
that in such events the courts’ decisions have legislative nature. The above opinions give rise
to the question if in the legal status prevailing after the effective date of the Constitution
the claim that applying the constitutional norms in the court decision may in certain events
constitute judicial legalisation is justified. Although a significant part of the representatives
of the legal doctrine acknowledges the legislative nature of certain court decisions and ra-
ises arguments corroborating this position, it seems that attributing this feature also to the
decision in which an administrative court applied the provisions of the Constitution under
Art. 8.2 thereof may be give rise to doubts.

Analysed were mainly the administrative courts’ decisions in which directly applied
were the constitutional principles and, to be specific, the legal norms stemming from these
principles. The reason for making such selection was such that, according to the above men-
tioned representatives of the legal doctrine, reaching for the general constitutional princi-
ples has the form of judicial legislation. It was determined that the direct application of the
Constitution, referred to in Art. 8.2 thereof, is the form of application of law, irrespectively
of whether it concerns specific constitutional principles or the norms stemming from the
constitutional principles.

The need to reach for the constitutional provisions most often resulted from the various
defects of the applied laws consisting in, among others, the lack of internal coherence of laws
and regulations, the legislative omissions or other negligence. The court decisions applying
the constitutional principles remedied these defects only to the extent necessary in order to
make the proper decision in the case in consideration. The effective removal of these defects
or deficiencies from any law requires the legislator’s intervention.



Summary

of the article: The incompleteness of a declaration concerning the purpose of heating
oil and the application of a tax sanction under Art. 89.16 of the Act on Excise Duty

In this article its authors analyse the legal solutions in Art. 89.5, 89.6, 89.8 and 89.16 of
the Act on Excise Duty 2008 that on the one hand impose on the sellers of certain energy pro-
ducts designated for heating purposes the obligations related to evidencing the sales of these
products and on the other hand — in the case of even negligible violation of the obligation to
properly evidence a sale transaction - provide for the application of the tax rate chargeable
on trading in engine fuels.

The authors concluded that creating a specific construction of the substantive tax law
of instrumental nature i.e. the buyer’s declaration concerning the purpose of heating oil the
legislator introduced the norms materially protecting the interests of a public-law creditor.
The authors claim that the legislator ignored the constitutional aspect of proportionality of
the sanction-like intervention resulting from Art. 89.16 of the Act on Excise Duty and the
purpose of introducing the instrumental obligations related to receiving the declarations.

In the authors’ opinion Art. 89.16 of the Act on Excise Duty violates Art. 2 and Art. 31.3
of the Constitution by breaching the principle of proportionality to the extent it permits the
application of the excise duty at the rate set out in Art. 89.4. 1 of the Act on Excise Duty, in
the event the declarations referred to in Art. 89.5.1 and Art. 89.5.2 of the Act on Excise Duty
include defects negligible from the perspective of determining the buyer’s identity (identifi-
cation) and the product’s purpose.



Summary

of the article: The extent to which a first-instance court is bound with the interpreta-
tion of law made in a case by the Supreme Administrative Court — comments concer-
ning the court decisions in tax cases

This article discusses the extent to which a Voivodship Administrative Court reconside-
ring a case is bound with the interpretation of law that the Supreme Administrative Court
made in such case under Art. 190 of the Law on Proceedings Before Administrative Courts
dated 30 August 2002 (Journal of Laws No. 153, item 170, as amended) (the LPBAC). This
problem is discussed with regard to the court practice in tax cases.

Given the contents of the first sentence of Art. 183.1 of the LPBAC, in principle a VAC may
be bound with the judgment of the SAC only to the extent to which the SAC referred to the
cassation charges the complaining party had made.

The “interpretation of law” binding on a first-instance court undoubtedly covers the in-
terpretation of substantive and procedural law, but it is controversial whether it also covers
the assessments of the facts determined by an administrative authority. In this respect the
position of the administrative court (in particular in the tax cases) is not uniform. Moreover,
under Art. 190 of the LPBAC in connection with Art. 153 and Art. 174.1 thereof one may have
doubts whether the “interpretation of law” also covers the legal assessment of the method in
which the administrative authority (a tax authority) applied the substantive law. However,
given a cassation court’s systemic position, it is desirable that the wide understanding of
the “interpretation of law” (being the equivalent of the “legal assessment) is adopted, but
the author believes the arguments presented so far in support of this claim display certain
weaknesses. An amendment to Art. 190 of the LPBAC, severing its links to Art. 398% of the
Civil Procedure Code, might finally cut this “Gordian knot”

On the other hand, it is not controversial that a VAC ceases to be bound with the SAC’s
judgement when, following the passing of such judgement, a resolution is made that includes
the interpretation of law different from that adopted in the judgement passed by the cassa-
tion court adjudicating in the relevant case (alike when the Constitutional Tribunal decides
aregulation interpreted by the SAC is inconsistent with the Constitution).

Finally, the interpretation of law in a case by the SAC does not prevent the first-instance
court, to which the case was transferred, if such court has any doubts concerning the validity
or interpretation of any EU laws, from lodging a reference for a preliminary ruling to the
Court of Justice of the European Union under Art. 267 of the Treaty on the Functioning of the
European Union. The CJEU’s current decisions confirm this claim.

Concluding, the extent to which a VAC is bound with the SAC’s decision in principle is
uniformly identified in the judicial decisions of the administrative courts but with one si-
gnificant exception concerning the assessment of the correct determination of the facts and
proper application of the substantive law.



Summary

of the article: Issuing an enforcement title in the Polish law on administrative execu-
tion

This article presents the question of issuing an administrative enforcement title that so
far has not been frequently discussed in the Polish doctrine of law and the judicial decision
of the Polish administrative courts. This problem is closely related to the legal nature of
this institution and its function in the procedure of the enforced performance of public-law
obligations.

This article was supposed to be an attempt to prove the above mentioned dependence
and the fact that an enforcement title is only a condition of applying the administrative co-
ercion, but is not the basis of execution. Then the author attempted to present the legal form
of the title and the rigours related to such form. The scant legal literature in this area did not
make his task easier. To a certain degree —in particular as regards the individual elements of
the content — the judicial decisions of the administrative courts proved to be helpful.

The above analysis led the author to the conclusion that an administrative enforcement
title — although does not represent the basis for execution, is a central legal institution of the
Polish law concerning administrative execution. It represents a substantive premise of exe-
cution. It has a form of an official document and its purpose is to ensure that proper course
of the administrative execution and, therefore, to protect the obliged party. For this reason
all the elements set out in Art. 27 of the Act on Execution Proceedings in Administration
and the form on an enforcement title must be observed, and if they are illegally ignored, the
execution proceedings must be discontinued.



Summary
of the article: The problems of individual interpretations of tax laws

This article discusses the institution of individual interpretations of tax law that has
existed in our system of law for several years. The discussion is focused on the problems that



the administrative courts encountered when making their judicial decisions in this area. The
other discussed issue is the theoretical justification of the applied solutions and the construc-
tion of the regulation.

The development of the judicial decisions against the background of court control leads
to the conclusion that the administrative courts encountered many problems when control-
ling the interpretations the solutions to which in many instances determined the essence
of the interpretations’ effect. Therefore it must be concluded that due to the weakness of
the prevailing solutions the administrative courts must solve the problems that should have
been dealt with by the legislator. This points to the need to improve the regulation following
the analysis of its systemic function that should stem from the theoretical concept of the
institution.



Summary

of the article: The control of local laws enacted by the bodies of the local government
units exercised by administrative courts as exemplified by a precedent

This article presents the basic theoretic-legal assumptions concerning the application
of precedents by administrative courts when controlling the legality of the acts of local law
issued by the bodies of the local government units. The authors has analysed in detail the
following issues: a) the admissibility of applying precedents in order to control an act of
local law, b) the characteristics of the administrative courts’ decisions from the perspective
of construction of a precedent, c) the method of applying precedents when controlling an
act of local law and d) the consequences of declaring an act of local law inconsistent with a
precedent.

The administrative courts’ application of precedents in the course of controlling the le-
gality of the acts of local law is justified mainly by the need to ensure the cohesion of the
system of law achieved by removing the acts of local law inconsistent with the acts of higher
rank such as a law or the Constitution. In such event the operating mechanism of a prece-
dent consists in the administrative court taking into account, when controlling the legality
of a specific act of local law, its earlier decision in another case in which similar or identical
provisions of another act of local law were evaluated. It must be emphasised that not only
the national system of law but also the Polish legal culture do not allow for a precedent to
be an independent standard of evaluation of an act of local law and therefore in each case it
should be related to the provisions of the generally applicable acts of law, creating harmo-
nious whole.

The individual types of the administrative courts’ decision match the classical types of
precedents. The abstract resolutions and specific resolutions adopted by the Supreme Ad-
ministrative Court are the precedents de iure binding on all the administrative courts. A
judgement the Supreme Administrative Court issues as a result of a cassation complaint is
binding only on the Voivodship Administrative Court to which the case is returned for recon-
sideration and in all other cases it is a de facto precedent. All the Voivodship Administrative
Courts’ judgements have this latter form. Each of the above mentioned types of decisions
may include an interpretative precedent or a solution precedent and may have a legislative
effect or not.

Irrespective of the above mentioned similarities, there are two significant differences
between the administrative courts’ decisions and the typical precedents. First of all, the ad-
ministrative courts refer to the precedents not in order to grant rights or impose obligations
on an individual, but in order to evaluate the legality of an act of local law. Secondly, the
administrative courts do not conduct the full proceedings to take evidence which is due to
the very nature of controlling the acts of local law and results from Art. 106.3 of the LPBAC.
As a result analysing the similarities between the cases is focused mainly on comparing the



nature and the contents of the previously controlled acts of local law to these currently eva-
luated by the court, while the elements of the facts of the case are of secondary importance.

The method of applying precedents the administrative courts use when controlling an
act of local law is predominantly defined by the regulations concerning the functioning of
these courts and the concepts and views co-creating the Polish legal culture, although it is
worth mentioning that the courts are authorised to exercise certain discretion. For these
reasons the role of a precedent when evaluating an act of local law will differ and in one case
may be dominant, when the legality of the given act of local law entirely depends on its rela-
tion to the precedent, an in the other case it may be only auxiliary — as the argument confir-
ming the proper decision made on the basis of the statutory law. Given that a precedent may
have stronger or weaker effect on the control of an act of local law, it must be emphasised
that not every inconsistence in this respect results in the decision declaring such act invalid,
but only the so-called qualified inconsistence i.e. when the violation of law was significant,
what the courts determines ad casum.





