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do Trybunału Konstytucyjnego (opracowała Irena Chojnacka) ............................................. 141

VII. Glosy
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1. Judgement of the Voivodship Administrative Court in Opole of 7 November 2007

(file No. I SA/Op 276/07) [re. taxation of margin for acting as an intermediary in used
cars trading] ....................................................................................................................... 118

2. Judgement of the Voivodship Administrative Court in Szczecin of 5 December 2007
(file No. II SA/Sz 870/07) [re. the form of declaration of lack of grounds for amending
a land register survey] ....................................................................................................... 125

3. Judgement of the Voivodship Administrative Court in Szczecin of 20 December 2007
(file No. II SA/Sz 958/07) [re. the Construction Law] .................................................... 132

4. Judgement of the Voivodship Administrative Court in Bydgoszcz of 5 March 2008
(files No. II SA/Bd 67/08) [re. legal interest in obtaining personal data of heirs] ........ 135

VI. The applications of the President of the SAC and the preliminary questions
of the administrative courts to the Constitutional Tribunal
(prepared by Irena Chojnacka) .................................................................................................... 141

VII. Glosses
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Summary

of the article: Providing legal assistance or defence ex officio and the sources of
income

The point at issue is whether the professional fees of a legal advisor or advocate
providing legal assistance or defence ex officio are to be qualified as revenues from
activity carried on personally (Art. 10.1.2 of the Act on PIT) or non-agricultural
economic activity (Art. 10.1.3 of the Act on PIT). It shall require determining the
normative contents of the following expressions: „performing certain acts” com-
missioned by a court and „under relevant provisions” used in Art. 13.6 of the Act
on PIT.

This analysis must be performed in the context of standards of clarity of the tax
laws and regulations and pointing to the definition standards and their meaning in
order to determine the meaning of: (1) „activity carried on personally” and (2)
„non-agricultural economic activity”. It is also necessary to determine the common
meaning of terms such as: act/action, activity, active and the conditions of
understanding the term: act/action.

The organisational-legal forms of practising the profession of an advocate or
legal advisor are also important in the context of evaluation of qualification of the
professional activity of an advocate to the source of income referred to in Art.
10.1.2 of the Act on PIT or to the source of income referred to in Art. 10.1.3 of the
Act on PIT.

There are no substantive grounds – as evidenced by the contents of the terms
„act/action, activity, active” in the Polish language and in particular the complex
conditions of understanding the term „act/action” – to conclude that the normative
expression „... court or public prosecutor (...) commissioned with performing
certain acts” used in Art. 13.6 of the ACT on PIT refers to a legal advisor or
advocate providing legal assistance or defence ex officio.

A legal advisor or advocate providing legal assistance or defence ex officio is
not commissioned by a court or acting at the discretion and will of the court but of
the person to whom he or she provides legal assistance or defence.

The analysis and legal arguments unambiguously show that revenues obtained
by a legal advisor or advocate from the provision of legal assistance or defence ex
officio must be qualified as revenues from non-agricultural economic activity (Art.
10.1.3 of the Act on PIT).



Summary

of the article: Advance on maintenance – selected issues

The Act on Dealing with Maintenance Debtors and Advance on Maintenance is
difficult in practical application. It imposes on the administrative authorities and
administrative courts the obligation to interpret the Act in such a way so as to bring
it as close as possible to the purposes it is supposed to serve which is providing the
persons and families who do not have funds with such funds and one of the reasons
of such lack of funds is that the persons on whom maintenance obligations are
imposed fail to perform those maintenance obligations.



It seems that the selected problems signalled in this article sufficiently illustrate
the complexity of the Act and that in practice the Act does not always achieve the
purpose for which it was adopted. Due to the fragmentary nature of its individual
provisions coupled with references of two types to other legal acts in many
instances its interpretations will be different which imposes on the decision-making
bodies the obligation to establish its uniform understanding and application.

Apart from those comments a de lege ferenda suggestion must be made to
amend the Act as soon as possible by introducing mechanisms of granting
advances on maintenance clear for the persons using this form of support as well as
universally applicable by the relevant state authorities.



Summary

of the article: Arrangement proceedings with the environmental protection aut-
horities in the construction process

The article presents the procedural problems related to the obligation imposed
on an investor of a construction project to obtain the permits, consents or opinions
required by law which precede the issuing of a construction permit. The view
prevailing in the doctrine and the judicature is that the obligation of co-operation of
authorities is imposed by the substantive law on at least two entities while Art. 106
of the Administrative Procedure Code regulates only the procedural issues. Each of
the co-operating authorities undertakes actions within its material, territorial and
instance-based jurisdiction but in relation to the matter in which a decision is to be
made by one authority and the other is to formulate an opinion necessary to handle
the matter. Irrelevant of whether a provision requires an opinion or a arrangement,
the decisions made in co-operation are an element of the main conclusion in the
form of an administrative decision. Art. 7, 19 and 124.2 of the Administrative
Procedure Code are fully applicable to those provisions.

This article discusses in detail the procedural issues related to the decisions on
the environmental conditions of a project, especially those concerning the ter-
ritorial and material jurisdiction of an authority and the parties to the proceedings
to whom Art. 28.2 of the Construction Law of 1994 does not apply, while Art. 28
of the Administrative Procedure Code does. Art. 46.3 and 45.4 of the Environmen-
tal Protection Law provide that the environmental impact assessment proceedings
are a part of the proceedings aimed at, among others, issuing of a construction
permit. Those are environmental protection proceedings which by way of a final
and valid decision conclude a separate administrative case, instituted and handled



before the formal institution of proceedings for issuing a construction permit. Such
case is a part of proceedings aimed at issuing a construction permit in such sense
that in the circumstances referred to by law it is a necessary element of legal events
which must precede the instituting of proceedings aimed at issuing a construction
permit as the result of those proceedings is a necessary arrangement which must be
provided together with the investment design.

Decision on the environmental conditions is made following arrangements with
the environmental protection authorities and the sanitary inspection. Such arran-
gements are made under Art. 106 of the Administrative Procedure Code i.e. in the
form of decisions against which a party may bring an appeal.



z Konstytucją. Warto zwrócić uwagę, że w chwili wydawania decyzji nie istniało
orzeczenie Trybunału Konstytucyjnego w tej materii, choć uprzednio Trybunał
stwierdził niezgodność z Konstytucją przepisów o tożsamym brzmieniu, zamiesz-
czonych w nieobowiązującej już ustawie.

Dostrzec można, że styl ornamentacyjny stosowania przepisów prawa dotyczy
obecnie nie tylko przepisów Konstytucji. Wpływ bowiem prawa międzynarodowe-
go, europejskiego na krajowe orzecznictwo sądowe jest faktem. Istnieją dziedziny,
w których przy rozpoznawaniu sporu sądowoadministracyjnego nie sposób pomi-
nąć aktów prawa międzynarodowego czy europejskiego, jak np. sprawy dotyczące
praw cudzoziemców, uchodźców, sprawy z zakresu prawa celnego, często również
podatkowego. Tendencję tę potwierdzają orzeczenia, których uzasadnienia od-
wołują się szeroko do zasad przyjętych w prawie europejskim51 i międzynarodo-
wym52. Wprawdzie Unia Europejska nie dysponuje (jeszcze) aktem normatywnym
w randze konstytucji, jednak zasady prawa, prawa fundamentalne wydobyte przez
Europejski Trybunał Sprawiedliwości z przepisów traktatowych, od dawna speł-
niają rolę nadrzędną wobec innych europejskich aktów prawnych53.

W dobie Internetu, kiedy wszystkie orzeczenia sądów administracyjnych
podlegają upowszechnianiu wraz z uzasadnieniami online54, rola sądownictwa
administracyjnego w pojmowaniu prawa konstytucyjnego bezsprzecznie będzie
stale rosnąć.

Summary

of the article: On application of the Constitution by the administrative courts

In his article the author attempts to discuss the legal basis and present the
methods of application of the Constitution by the administrative courts. Supporting
the normative character of all provisions of the Constitution he analyses the
obligation of its direct application and presents the aspects of application of the
Constitution through other legal acts. He also sums up the views of the doctrine
expressed so far.

The author shows the specific nature of application of constitutional norms in
the administrative courts emphasising the difference between the powers of the
courts and administrative authorities in that respect.

Presenting the methods of application of the Constitution by the administrative
courts the author, first of all, analyses the intrinsic application understood as

51 Por. np. wyrok WSA we Wrocławiu z dnia 26 lipca 2006 r. sygn. akt I SA/Wr 1452/05, niepubl.,
wyrok NSA z dnia 13 grudnia 2005 r. sygn. akt I FSK 384/05, ONSAiWSA 2006, nr 4, poz. 107.

52 Por np. wyrok NSA z dnia 23 grudnia 2004 r. sygn. akt OSK 1374/04, niepubl., wyrok NSA
z dnia 7 czerwca 2002 r. sygn. akt I SA/Lu 1048/01, ONSA 2003, nr 3, poz. 97.

53 Por. M. Dybowski, Funkcje praw podstawowych w orzecznictwie Europejskiego Trybunału
Sprawiedliwości, Warszawa 2007, s. 135–137.

54 Na mocy zarządzenia Prezesa NSA z dnia 11 lipca 2007 r.
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treating a constitutional norm as an independent basis of decision, without relying
on a regulation of lower rank. To that extent the author seeks the authorisation and
limits for exercising independent control of the hierarchical consistency of norms
by a court. Secondly, the author verifies the instances of joint application occurring
when apart from a provision of the Constitution the court applies a provision of
another legal act. Thirdly, he discusses the ornamental formula i.e. using the
provisions of the Constitution in judicial decisions in order to enrich the motives of
the judgement and strengthen the arguments in the rationale.

Furthermore, the article emphasises the meaning of instances went the Cons-
titution is applied not only to exercise control over the functioning of public
administration but also in the general understanding of the constitutional law.

The author’s conclusions are mainly the result of extensive empirical research
of the judicial decisions made by the administrative courts.
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